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 1.  TIME:  9:00   CASE#: MSN20-1528 
CASE NAME: NORTH COAST RIVERS, ET AL. VS 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE SET BY 
DEPT. 39 
* TENTATIVE RULING: * 
 

Hearing required. Unless otherwise stated, this matter will be taken under submission 

after the hearing. The Court has not reached a decision on this case, but has provided the 

document below to guide the parties during oral argument. The document includes the Court’s 

thoughts on the record, the appropriate standard of review and some thoughts on the parties’ 

arguments. The document below also includes questions that the parties may wish to address.  

Oral argument will proceed as it ordinarily would for a trial, i.e., petitioners, followed by 

respondent and real party in interest, followed by petitioners’ rebuttal. 

I. BACKGROUND 

 Petitioners challenge the City of Richmond’s approval of new development at Point 

Molate, on the grounds that the City did not comply with the California Environmental Quality Act 

(CEQA) and the state Planning and Zoning Law. 

Initially, there were two cases, which were consolidated by stipulation and order.  In one 

case, the petitioners are Point Molate Alliance, Ocean Awareness Project, Inc., Andres Soto, 

Sara L. Tobin, Anthony Sustak, Pamela Stello, Margaret Brown, David Helvarg, Citizens for 

East Shore Parks, Golden Gate Audubon Society, California Native Plant Society, Norma 

Wallace, Isabella Zizi, Sierra Club, and Sprawldef (collectively, Point Molate Alliance or PMA). In 

the other, the petitioners are North Coast Rivers Alliance, Pacific Coast Federation of 

Fishermen’s Associations, Institute for Fisheries Resources, and San Francisco Crab Boat 

Owners Association (collectively, North Coast Rivers Alliance or NCRA).  Their claims and 

arguments largely overlap, but each raises some issues not raised, or raised differently, by the 

other.  

 The Respondent is the City of Richmond.  The Real Party in Interest is Winehaven 

Legacy LLC. 

General background 

 Point Molate is an area of the City of Richmond, bordering on the San Francisco Bay, 

rising to a ridgeline that borders the Chevron refinery.  All or part of its 276 acres have been 

used at various times as a Native American fishing village, a Chinese shrimp camp, a quarry, 

and more recently, as a large winery and a Navy fuel depot.   

After the fuel depot closed in 1995, the federal government conveyed Point Molate to the 

City of Richmond.  Since that time, the City has engaged in various processes to determine how 

to use the land.  A proposal for a multi-use project that included a casino was the subject of 

substantial review, including a joint Environmental Impact Statement/Report (prepared along 
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with the federal Bureau of Indian Affairs), was certified in 2010.  After the voters rejected the 

project in an advisory measure, the City council declined to approve the project. 

The would-be developers of the casino project, the Guideville Band of Pomo Indians and 

Upstream Point Molate, LLC, sued the City in federal court.  In 2018, that case, along with 

another related case, resulted in a settlement in which the City committed to going forward with 

another development proposal for the property, within certain parameters.   

In 2018, the City began to consider a new proposal, which would become the pending 

project.  The City developed a Subsequent EIR (building on the prior Joint EIS/R) 

The City engaged in a lengthy public review process, involving workshops and public 

hearings, as well as opportunities to submit comments.  The nature of the process is not 

challenged in this case (with specified exceptions). 

Ultimately, on September 15, 2020, the City certified the Subsequent EIR, approved a 

General Plan Amendment, a zoning change, a Development Agreement, and a Disposition and 

Development Agreement.  As approved, the Project provides for the construction of 1,425 

housing units, rehabilitation of historic structures, mixed-use development, as well as a fire 

station and a police station. 70% of the above water land will remain as open space, which will 

include parks, trails, and overlooks.  A building will be renovated for use as a boat terminal, and 

Stenmark Drive (the only road going in and out of the property) will be widened. 

II. CEQA CLAIMS 

A. Standard of Review 

 Under CEQA, the Court’s role is to determine whether the agency has prejudicially 

abused its discretion, which means that it “has not proceeded in a manner required by law or if 

the determination or decision is not supported by substantial evidence.”  (Pub. Res. Code, § 

21168.5.)  A review of whether correct procedures were followed is de novo, while the 

substantive factual conclusions are given deference.  (Ebbetts Pass Forest Watch v. Cal. Dep’t 

of Forestry & Fire Prot. (2008) 43 Cal.4th 936, 944.)  An agency’s decision to certify an EIR is 

presumed correct.  (San Diego Citizenry Group v. Cty. Of San Diego (2013) 219 Cal.App.4th 1, 

11.) 

B. Exhaustion of Administrative Remedies 

As a threshold matter the City contends that petitioners have failed to exhaust their 

administrative remedies with respect to certain of their arguments.  This requirement applies 

both under CEQA (Pub. Res. Code § 21177(a), (b)) and to common law claims.  (Palmer v. 

Regents of Univ. of Cal. (2003) 107 Cal.App.4th 899, 901, 905. See also Hagopian v. State of 

Cal.  (2014 223 Cal.App.4th 349, 371.)  The City makes this argument as to five points now 

raised by petitioners: (1) that the nighttime light plan, Open Space Plan, design guidelines of 

Winehaven Historic District (WHD), the Multi-Hazards Emergency Response Plan and the 

Wildfire Emergency Response Plan all constitute deferred mitigation measures; (2) that the 

city’s rejection of further investigation of tribal cultural resources required recirculation; (3) that 

the agreements with Winehaven violate the California Constitution; (4) that the City was required 
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to make independent public trust findings; and (5) that effects on water quality and eelgrass 

beds are public trust issues. 

PMA argues that it did sufficiently exhaust its administrative remedies as to the public 

trust doctrine, adequacy of the WERP and the failure to follow the anthropologist proposal for 

further mitigation efforts.   

Given the explanation in reply, does the City still contend that these issues were not 

exhausted?  

NCRA argues that it also exhausted its administrative remedies.  

Where in the record did NCRA notify the City of its Constitutional claim? 

Where it the record does it show that the City was alerted to concerns of deferred 

mitigation relating to the nighttime light plan, the open space plan and the design guidelines of 

WHD?  

C. Substantive Claims 

 

1. Improper baseline 

NCRA contends that the Subsequent EIR “uses an improper baseline,” meaning a 

surrounding environment that “will normally constitute the baseline physical conditions by which 

a lead agency determines whether an impact is significant.”  (CEQA Guidelines § 15125.) 

Specifically, NCRA means that the prior EIR conducted for the Casino proposal was treated as 

the “existing condition,” when it was not.  Respondents simply dispute the factual premise, 

contending that actual existing conditions in fact were used as the baseline.  They insist that the 

Final Subsequent EIR used an updated set of information, reflecting conditions as they existed 

in July of 2019. The Final Subsequent EIR states that its baseline is based on conditions in July 

2019. (AR 13320, 13453-54.) Respondents acknowledge that at some points, the Final 

Subsequent EIR compares impacts of the Project with the impacts of the previous Casino 

project.   

NCRA in turn insists that the actual analysis is a comparison to the Casino project. In 

reply, NCRA provides several specific incidents where it claims the improper baseline was used. 

When discussing the alternatives, the SEIR noted that it “will compare the Modified Project’s 

environmental impacts to the impact conclusions in the 2011 FEIR.” (AR 13319.) NCRA also 

points to a few other references to the 2011 FEIR in the introduction section. These references 

however do not mean that the SEIR uses an old and improper baseline.  

NRCA takes issue with a discussion of aesthetics from the 2011 EIR. (AR 13478-79.) 

Yet, right after providing a discussion of the aesthetics in the 2011 EIR, the SEIR discusses the 

changes to the site since 2011 and then discusses current issues, including providing current 

photographs of the site and images of the same locations based on the Project. (AR 13479-

13487.) NCRA argues that the SEIR is using an old baseline for the historical and archeological 
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resources, yet the SEIR did consider whether to update the baseline and noted that there had 

been no changes to the property since 2011. (AR 13681.) Although the update is relatively 

short, such an update on changes to historical and archeological resources makes sense given 

the relative stability of such resources, as there has been no construction on the site since 

before 2011. NCRA also argues that a discussion of the general plan consistencies improperly 

uses the 2011 baseline. However, that discussion makes it clear that while the Reuse Plan, 

General Plan and 2011 FEIR were being considered, the baseline was July 2019. (AR 13860.)  

NCRA also takes issue with the greenhouse gas emission section. (AR 13522.) This 

section does appear to focus on emission from the Casino Project.  

Was the correct baseline used for greenhouse gas emission section?  

2. Improper description of the project. 

One might think that it would be relatively simple to agree on a proper description of the 

project at issue for CEQA purposes.  Not so in this case.  In this instance, NCRA asserts that 

the project “objectives,” which are part of the description, are unduly narrow.  Project objectives 

may not be “so narrowly defined as to preclude consideration of reasonable alternatives for 

achieving the underlying purpose.”  (In Re Bay Delta Programmatic Environmental Impact 

Report Coordinated Proceedings (2008) 43 Cal.4th 1143, 1166.) In essence, NCRA contends 

that because the objectives of the project have been narrowly defined to focus on high intensity 

development, the deck is stacked such that no less-intensive use will meet the same project 

objectives.  As NCRA acknowledges, however, the agency need consider only those 

alternatives that “would feasibly attain most of the basic objectives of the project.” (CEQA 

Guidelines § 15126.6(a).)  

The SIER lists twelve project objectives. (AR 245.) The housing objectives include: 

“provide a variety of residential unit types to create a new residential 
neighborhood that serves a diverse population and helps to address the 
state and City’s housing crisis” 
 
“provide a mix of residential, retail, and restaurant uses that support each 
other and decrease trips compared to single-use developments” 
 
“provide a mix of uses at a density sufficient to fund hazardous material 
remediation, substantial amounts of open space, and historic 
rehabilitation and adaptive reuse of the historic buildings in the Historic 
District”  (AR 245.)  
 

In addition to the housing objective, the Project is to support the vision of the 

1997 Reuse Plan and be consistent with the BRAC approval and related conditions, as 

well as with the Navy Record of Decision for the transfer. It does not appear, however, 

that these conditions required a specific amount or type of housing.  
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How do the housing objectives improperly restrict the City’s ability to consider a 

reasonable range of alternatives CEQA? If the City had an objective that it wanted to provide 

high density housing, but did not specify a specific amount of housing, would that violate 

CEQA?  

3. Improperly deferred mitigation Measures 

 Mitigation measures may be deferred where they “specify performance standards which 

would mitigate the significant effect of the project and which may be accomplished in more than 

one specified way.”  (CEQA Guidelines § 15126.4(a)(1)(B).)  This is permissible where the 

agency “commits itself to mitigation and lists the alternatives to be considered, analyzed and 

possibly incorporated in the mitigation plan. [Citation.]” (Defend the Bay v. City of Irvine (2004) 

119 Cal.App.4th 1261, 1275.) As that court stated in more detail: 

“ ‘ “[F]or [the] kinds of impacts for which mitigation is known to be feasible, but 

where practical considerations prohibit devising such measures early in the planning 

process (e.g., at the general plan amendment or rezone stage), the agency can commit 

itself to eventually devising measures that will satisfy specific performance criteria 

articulated at the time of project approval. Where future action to carry a project forward 

is contingent on devising means to satisfy such criteria, the agency should be able to 

rely on its commitment as evidence that significant impacts will in fact be mitigated. 

[Citations.]” ’ [Citation.]” (Id. at 1275-76.) “On the other hand, an agency goes too far 

when it simply requires a project applicant to obtain a biological report and then comply 

with any recommendations that may be made in the report. [Citation.]” (Id. at 1275.)  

 

NCRA argues that the SEIR improperly defers mitigation as to the nighttime light plan 

(AR 5024-5025), and the Winehaven Historic Design guidelines (7218-7219). NCRA does not 

provide sufficient briefing on these issues.  

NCRA argues that the SIER improperly defers mitigation as to the Open Space Plan (AR 

5030-5031). Although not properly briefed in the moving papers, NCRA provides additional 

explanation in the reply.   

Is the Open Space Plan an improper deferred mitigation?  

4. Fire hazard /WERP 

The parties dispute a number of issues concerning the potential danger of wildfire in the 

area of the project.  But first, it must be understood that CEQA concerns the effect of the project 

on the environment, not the effect of the environment on the project.  Assuming, arguendo, that 

the area is prone to wildfire, this would be an important consideration for the city council in 

considering whether to approve the development, but it would not be an issue that must be 

studied under CEQA.  On the other hand, to the extent that the project actually would increase 

wildfire risk, the matter is relevant under CEQA.  (Cal. Bldg. Indus. Ass’n v. Bay Area Air Quality 

Mgmt. Dist. (2015) 65 Cal.App.5th 771, 788-789 [CEQA “does not generally require an agency 
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to analyze how existing hazards or conditions might impact a project’s [future] users or 

residents,” unless the project will exacerbate in existing environmental Hazard.]; see, Clews 

Land & Livestock, LLC v. City of San Diego (2017) 19 Cal.App.5th 161.)  Petitioners recognize 

this, but claim that in fact the project will make the existing fire hazard worse. 

The City has classified Point Molate as a “Very High Fire Hazard Severity Zone”. Despite 

the “Very High Hazard” designation, the City now claims that the hazard actually is relatively 

low, for a variety of reasons, including the moist air that accompanies a bayside property.  

Despite claiming to recognize that the effect of the environment on the project is not the issue, 

Petitioners rely on information indicating the climate change will create greater hazards, due to 

warmer, drier, and windier air. The fire risk designation, or increased fire risk due to climate 

change, is not the issue. Instead, the issue is whether the Project will exacerbate fire danger in 

the area.  

As to the effect of the project on the environment, Petitioners claim that the project will 

increase fire danger because the construction of structures near eucalyptus and other fire-prone 

vegetation will preclude the use of controlled burns, which otherwise would be a proper fire-

reduction strategy.  In addition, the Project will increase interactions between urban and rural 

areas, which could increase the ignition risk of fire.    

The City claims that the project will reduce fire risk.  The project requires implementation 

of some vegetation management efforts, undergrounding of gas and pipe lines, and construction 

of a new fire station and new water infrastructure for improved firefighting abilities. 

PMA claims that Wildfire Emergency Response Plan (WERP) is not enforceable, but City 

and real party claims it is required by virtue of incorporation of reference of all mitigation 

measures set forth in the SEIR and Mitigation and Monitoring Report Program. One of the 

conditions for approval in the SEIR requires adoption of the mitigation measures included in the 

SIER. (AR 5909.) Mitigation measure 4.7-1 requires that an emergency response plan be 

developed prior to issuing building permits and mitigation measure 4.7-3 requires that a WERP 

be developed. While Winehaven will be responsible for preparing these plans, the City will be 

responsible for monitoring compliance. (AR 5058-5060.) A draft ERP and a draft WERP were 

attached to the Final Subsequent EIR. (AR 5923-24, 8831, 9112.)  

When considering whether there is substantial evidence to support the City’s findings, 

the parties focus on the statements of the Fire Marshal and of a fire expert. Petitioners point out 

the Fire Marshall apparently stated in 2019 that the site was a fire danger, but then stated in 

later that he felt confident the risk of a major wildfire was low.   

Does the City have the option of accepting the Fire Marshal’s more recent statements 

about fire risk at the site despite an apparent earlier contradiction by the Fire Marshal?  

The parties debate the issue of hearsay evidence, but strictly speaking, the hearsay rule 

does not apply in the city’s hearing process. (Citizens Assn. for Sensible Development of Bishop 

Area v. County of Inyo (1985) 172 Cal.App.3d 151, 163 [public hearing process does not “hold 

such parties to knowledge of the technical rules of evidence and to the penalty of waiver for 
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failure to make a timely and specific objection”]) Nonetheless, some limitations apply in 

determining what constitutes “substantial evidence.” (Compare  Bowman v. City of Berkeley 

(2004) 122 Cal.App.4th 572, 583 [“Statements of area residents who are not environmental 

experts may qualify as substantial evidence if they are based on relevant personal observations 

or involve ‘nontechnical’ issues.”] with Newtown Preservation Society v. County of El Dorado 

(2021) 65 Cal.App.5th 771 [wildfire concerns were not supported by substantial evidence  where 

based on complaints and fears founded in speculation and unsubstantiated, non-expert 

opinion].) 

Are the WERP and ERP required to be implemented in the SEIR? If not, can it be said 

that the City is committed to adopt final versions of the WERP and ERP that it is acceptable 

deferred mitigation? 

Do the mitigation measures included in the SEIR provided substantial evidence for the 

City to conclude that the risk of fire is mitigated by the additional fire protections included in the 

SEIR?  

5. Eelgrass 

Just offshore of the project site lie about 100 acres of eelgrass beds, which could be 

affected by increased use of the nearest pier, contaminated discharges, and greater sediment 

runoff into the bay during construction and after completion.  The City does not dispute the 

existence of such effects, but concluded that they would be mitigated to less than a significant 

level by mitigation measures: “best management practices” for managing construction, a 

stormwater pollution prevention plan for construction, and a nighttime lighting plan.  (A nighttime 

lighting plan limits or prohibits lighting near the eelgrass beds.)  Real Party also claims that the 

beds are more than 1,000 feed from the proposed development, and the beds therefore will not 

be affected.  In addition, there would be no increase in the size of the existing pier, dust control 

measures will be implemented, boats will be limited to 10 knots when within 750 feet of the pier, 

and signs or buoys will be posted near the eelgrass. An additional Eelgrass Plan will be adopted 

if it is determined that there is an unexpected loss of Eelgrass.   

The draft EIR found that with certain mitigation measures (4.8-1, 4.8-2, 4.3-4, 4.3-6) the 

Project’s impact on eelgrass would be less-than-significant. (AR 13625; AR 6084 (SEIR).)  In 

addition to protection of the eelgrass during construction, one mitigation measure would limit 

acceptable recreational activities in the vicinity or eelgrass and would require vessels utilizing 

the pier to follow a designated path away from eelgrass bed habitat. (AR 13628.) These findings 

are supported by an expert report from Applied Marine Sciences. (AR 17703-13.) The National 

Marine Fisheries Service stated that certain measures, including restriction of boats to avoid the 

eelgrass area, would mean the (casino) project would not impact existing eelgrass beds. (AR 

24092.) Finally, mitigation measure 4.3-4 requires that there be monitoring of the eelgrass by 

the National Marine Fisheries Service during construction and for three years after the initial use 

of the pier. If the National Marine Fisheries Service determines there are adverse impacts to the 

eelgrass then additional mitigation measures would be implemented. (AR 5021-23, 6728.)  
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Since the City found that the impact on eelgrass would be less-than-significant, the 

Court’s review here is substantial evidence.  

Is there substantial evidence in the record to find that the City’s conclusion that the 

mitigation measures will reduce impact on the eelgrass to less-than-significant? 

Since the SEIR concludes the Project with mitigation measures is unlikely to have a 

significant impact on eelgrass, is the promise of preparing an Eelgrass Mitigation Plan if 

necessary sufficient?  

Given the monitoring by the National Marine Fisheries Service and the fact that it is the 

NMFS who will decide if further mitigation measures are necessary, is there improper deferred 

mitigation here?  

NCRA also argues that the main road will block further eelgrass growth as sea level 

rises. This argument is too speculative.  Similarly, PMA’s claim that the mitigation measures will 

not be enforced because the City has a poor history of enforcing rules against Chevron is not 

evidence that the City will not enforce its mitigation efforts to protect eelgrass.  

6. Raptors 

The Project site is home to habitat suitable for raptors, especially eucalyptus trees.  The 

City would mitigate any danger to that habitat by stopping construction near identified nests, and 

replanting other native trees as a substitute to the non-native eucalyptus. PMA claims this is 

inadequate because it protects only nests in active use, and because the replacements are not 

suitable raptor nests.   

The Court reviews an agency’s decision that mitigation measures are sufficient to avoid 

a potentially significant loss of a species of special concern under the substantive evidence 

standard. (Save Panoche Valley v. San Benito County (2013) 217 Cal.App.4th 503, 526-527; 

California Native Plant Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 626.)  

PMA argues that the Cooper’s Hawk, White-Tailed Kite and Osprey (AR 429, 430, 433) 

use the Project site for nesting. These birds each have some level of state protected status. The 

Cooper’s Hawk nests in riparian habitat and “[d]ue to the sparse and small nature of riparian 

habitat onsite, it is extremely unlikely that this species would nest onsite” with the nearest 

documented occurrence greater than 10 miles from the Project site. (AR 429.)  For the White-

Tailed Kite, The Project Site contains suitable habitat for all life stages of this species, including 

foraging and nesting with the nearest documented occurrence of this species is approximately 

1.5 miles east of the Project Site. (AR 430.)  Osprey and osprey nests were both observed 

during surveys for the 2019 Modified Project within eucalyptus woodland and on wooden posts 

similar to utility poles in disturbed areas. (AR 433.)  

The draft SEIR noted that at least 70% of the terrestrial habitat on the Project Site would 

not be developed. (AR 443.) The DSEIR also explained that the wildlife use and movement 

through the Project Site is already limited due to the isolated nature of the site and that keeping 

a minimum of 70% of terrestrial habitat would constitute a less than significant impact. (AR 459.) 
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In addition, the draft SEIR found that appropriate mitigation measures during construction to 

reduce light and noise would reduce impacts to special-status nesting birds to a less-than-

significant level. (AR 443-444.)  

Two commenters, including PMA’s attorney, raised concerns about the raptor nesting 

habitat, including pointing out that the Cooper’s Hawk habitat is larger than described in the 

DSEIR. (AR 6526 (attorney Flashman); 6208 (Richmond resident); 6804 (map of osprey nests).) 

PMA cites to a third commenter, but that letter does not discuss raptor nesting habitat. (AR 

7169.) In response, the DSEIR reiterated the point that there was a concern that construction 

activities would disrupt nesting birds, but those concerns can be appropriately mitigated. (AR 

6726-27, 6806-07.)  

Finally, PMA argues that the Project will destroy a number of eucalyptus trees, without 

replacing them, and thus cause a potentially significant loss of raptor nesting sites. PMA 

acknowledges that the removed tress will be replaced at a 2:1 ratio. (AR 5041.) PMA points out, 

however, that non-native trees like eucalyptus will be replaced with other trees and many of the 

replacement trees are not tall enough for the raptor birds. (SEE PMA’s RJN ex. B for list of 

trees).  (The Court notes that at one point, petitioners argued that one problem with the project 

is that it would preclude the used of controlled burning of eucalyptus as a fire-risk reduction 

measure.  Given the bird habitat issues, the area does not seem like an appropriate candidate 

for controlled burning.) 

The Cooper’s Hawk is most frequently documented near dense stands of live oak, 

riparian deciduous, or other forest habitats near water. (AR 429.) White-Tailed Kite often nests 

in oaks, cottonwood, or eucalyptus trees. (AR 430.) Osprey require large trees, snags, and dead 

topped trees in open forest habitats for nesting. At the Project Site, osprey nests were found in 

within eucalyptus woodland and on wooden posts similar to utility poles in disturbed areas. (AR 

433.) 

Is there substantial evidence that supports the City’s finding that the mitigation measures 

will reduce impact on raptor nesting to less-than-significant? 

PMA argues that the 70% number is not really accurate because of parking lots and 

other park infrastructure.  

Where does the record show that the 70% is not accurate? What is the actual number?  

7. Native American Cultural Resources 

 The law requires consultation with certain identified Native American tribes with an 

interest in the subject area.  Tribes that wish to be consulted with respect to a given area are 

registered. In this instance, the City consulted as required with the registered tribes, but none 

indicated any interest.  Later, another group, the Lisjan Ohlone, expressed interest in the 

possible effect of the project on cultural and religious resources at the site.  The City consulted 

with the group anyway.  The City contends that it complied with its legal duty to consult.  

Petitioners do not dispute that, but contend “that is not the issue here.”  (PMA Reply 17: 22.) 
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 During the consultation, the Lisjan were working with the University of California, 

Berkeley, Anthropology Department on studies of the site.  Although the City previously had 

found that there were no significant artifacts remaining at the site, the tribes and the 

anthropologists concluded that evidence suggested that indeed there were new artifacts located 

at the project site but not yet uncovered.  (AR 52018-25.) They developed a plan for 

“noninvasive subterranean investigations,” i.e., electronic scans that would find artifacts without 

actually digging.   

PMA argues that the addition noninvasive subterranean investigations proposed by the 

Anthropologists is an appropriate mitigation measure. The City argues the subterranean 

investigations are unnecessary because the SEIR has other mitigation measures designed to 

protect cultural and religious resources, including stopping work within 50 feet if a 

paleontological resource is discovered and consulting with a qualified paleontologist. (AR 568, 

5057.)  

The City did not violate any specific consultation requirement.  The issue is whether the 

new information (indicating possible resource sites and a new way to search for them) was 

significant enough that it required further action by the City, either through a mitigation measure 

or recirculation. 

The draft SEIR considered a number of studies of the area and found there was a 

potentially significant impact on cultural resources. However, with mitigation the impacts would 

be reduced to less-than-significant. (AR 13672-13681.) It appears that substantial evidence 

supports the City’s decision to include the mitigation measures currently in the SEIR.  

PMA argues that the anthropology letter explaining the noninvasive subterranean 

investigation option constitutes new information.  

“A lead agency must recirculate an EIR when ‘significant new information’ is added to 

an EIR after the draft EIR has been circulated for public review. (Pub. Res. Code, § 21092.1; 

CEQA Guidelines, § 15088.5, subd. (a).) New information added to an EIR is not ‘significant’ 

unless ‘the EIR is changed in a way that deprives the public of a meaningful opportunity to 

comment upon a substantial adverse environmental effect of the project or a feasible way to 

mitigate or avoid such an effect (including a feasible project alternative) that the project's 

proponents have declined to implement.’ (CEQA Guidelines, § 15088.5, subd. (a).)” (Clover 

Valley Foundation v. City of Rocklin (2011) 197 Cal.App.4th 200, 223.)  

“ ‘Significant new information’ includes, for example, a disclosure that (1) a new 

significant environmental impact would result from the project or a new mitigation measure; (2) a 

substantial increase in the severity of an environmental impact would result unless mitigation 

measures are adopted; (3) a feasible alternative or mitigation measure considerably different 

from others previously analyzed would clearly lessen the project's significant impacts but the 

project's proponents decline to adopt it; or (4) the draft EIR ‘was so fundamentally and basically 

inadequate and conclusory in nature that meaningful public review and comment were 

precluded. [Citation.]’ (CEQA Guidelines, § 15088.5, subd. (a).)” (Ibid.)  
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Is the standard of review is whether substantial evidence supports the City’s decision 

that the new scanning technic is not significant new information? If so, is there substantial 

evidence to support the City’s decision not to conduct a noninvasive subterranean 

investigations?  

8. Alternatives 

As required, the Final Subsequent EIR considered several alternatives to the project, 

including the “no project” alternative.   

NCRA argues that the SIER failed to consider any alternative that would provide for 

open space, environmental protection and regional recreation as the main uses for the site.  

PMA contends that it failed to adequately consider the “Community Plan” Alternative, 

which would have emphasized park and recreational use, with reduced-density affordable 

housing.  First, PMA contends that the “community” alternative considered in the Final 

Subsequent EIR was not the one actually proposed by the community.  Second, they contend 

that the consideration was slanted in a subtle, but significant way. 

The Guidelines state that in selecting a range of reasonable alternatives, “[t]he range of 

potential alternatives to the proposed project shall include those that could feasibly accomplish 

most of the basic objectives of the project and could avoid or substantially lessen one or more of 

the significant effects.” (CEQA Guidelines, § 15126.6 (c).) “The range of alternatives required in 

an EIR is governed by a ‘rule of reason’ that requires the EIR to set forth only those alternatives 

necessary to permit a reasoned choice. The alternatives shall be limited to ones that would 

avoid or substantially lessen any of the significant effects of the project. Of those alternatives, 

the EIR need examine in detail only the ones that the lead agency determines could feasibly 

attain most of the basic objectives of the project.” (CEQA Guidelines, § 15126.6 (f).) 

“An EIR shall describe a range of reasonable alternatives to the project, or to the location 

of the project, which would feasibly attain most of the basic objectives of the project but would 

avoid or substantially lessen any of the significant effects of the project, and evaluate the 

comparative merits of the alternatives. An EIR need not consider every conceivable alternative 

to a project. Rather it must consider a reasonable range of potentially feasible alternatives that 

will foster informed decisionmaking and public participation. An EIR is not required to consider 

alternatives which are infeasible. The lead agency is responsible for selecting a range of project 

alternatives for examination and must publicly disclose its reasoning for selecting those 

alternatives. There is no ironclad rule governing the nature or scope of the alternatives to be 

discussed other than the rule of reason. (Citizens of Goleta Valley v. Board of Supervisors 

(1990) 52 Cal.3d 553 and Laurel Heights Improvement Association v. Regents of the University 

of California (1988) 47 Cal.3d 376).”  (CEQA Guidelines, § 15126.6 (a).)  

 “An EIR must discuss a reasonable range of potentially feasible alternatives to the 

proposed project. [Citations.] The discussion should focus on alternatives that could 

substantially reduce or avoid one or more of the significant environmental effects while still 

serving the project's fundamental objectives. [Citation.] An EIR need not consider every 
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conceivable alternative but must consider a range of alternatives sufficient to permit the agency 

to evaluate the project and make an informed decision, and to meaningfully inform the 

public. [Citations.]”  (Federation of Hillside & Canyon Associations v. City of Los Angeles (2000) 

83 Cal.App.4th 1252, 1264; see also, Citizens of Goleta Valley v. Board of Supervisors, 

supra,  52 Cal.3d  at 566).) “[A] public agency whose determination is upheld if there is 

substantial evidence to support it” and the “Petitioners must show that the alternatives are 

manifestly unreasonable and that they do not contribute to a reasonable range of alternatives.”  

(Id. at 1265.)  

The Project’s has a number of different objectives, which includes providing “a variety of 

residential unit types to create a new residential neighborhood that serves a diverse population 

and helps to address the state and City’s housing crisis” and also includes providing “open 

space that preserves sensitive habitat, minimize ridgeline disturbance, and provide opportunities 

for passive recreation. (AR 245.) There are some additional project objectives related to building 

new residential and commercial spaces and also to following the 1997 Point Molate Reuse Plan 

(which includes 70% open space).  

PMA argues that the Community Plan alternative considered in the Final Subsequent 

EIR was not the one actually proposed by the community. The Community Plan was considered 

as Alternative D. (AR 891, 14064.) The City found that the Community Plan met most of the 

project objectives, but did not meet the objective to provide housing. Alternative D was 

determined to be the environmentally superior alternative. (AR 906, 14079.) The City eventually 

decided that Alternatives D and D1 were infeasible. (AR 5004-5.)  

NCRA argues that the SIER failed to consider any alternative that would provide for 

open space, environmental protection and regional recreation as the main uses for the site. 

NCRA argues that there was broad support for such an alternative. (AR 6018, 6175, 6207-6208, 

6436-6439.) In NCRA’s view, even Alternative D involved too much development.  

Given the Project’s objectives, is there substantial evidence to support the City’s findings 

that the community plan options were infeasible?  

Given the Project’s objectives, was the City required to consider an open space 

alternative that did not include housing (beyond the no project alternative)?  

Petitioners also contend that the consideration was slanted in a subtle, but significant 

way. PMA argues that the SEIR failed to use the correct thresholds for significance. The main 

concern here is that the City determined that any increase in greenhouse gas emissions is a 

significant impact.  (AR 13532.) PMA also argues that the threshold of significance for traffic 

was incorrect. The City noted that the Alternative D would have less GHG emissions than the 

main Project and for that reason, among others, the City found Alternative D was the 

environmentally superior project. (AR 906, 5007.)  

“CEQA grants agencies discretion to develop their own thresholds of significance (CEQA 

Guidelines, § 15064, subd. (d)).” (Save Cuyama Valley v. County of Santa Barbara (2013) 213 

Cal.App.4th 1059, 1068.) In Cleveland National Forest Foundation v. San Diego Assn. of 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   11/16/21 

 
 

- 13 - 

Governments (2017) 3 Cal.5th 497, 517-518 the court approved of a threefold approach for 

consideration of GHG emissions. One of the considerations was whether the Project would 

increase or reduce emissions based on current emission standards. The Court found the 

threefold approach adequately informed readers of potential greenhouse gas emission impacts, 

but did not hold whether just using a zero emissions approach would be sufficient.  

The parties may wish to address whether the City used an acceptable threshold of 

significance was used for GHG emissions and traffic.  

If the thresholds were wrong, but Alternative D was still found to be the environmentally 

superior project, does using the incorrect standard here matter? 

What is the significance of an alternative being declared “environmentally superior”? 

9. Findings of Overriding Considerations 

As part of certifying the SEIR, the City made various CEQA findings and approved a 

statement of overriding considerations. (AR 5007-5009.)  

If significant project impacts remain after adoption of mitigations and alternatives, a 

project may be approved only with a statement of overriding considerations, which must in turn 

be supported by substantial evidence in the record of the agency proceedings. (Sierra Club v. 

Contra Costa County (1992) 10 Cal.App.4th 1212, 1222-1223; 14 CCR section 15093.) 

However, “ ‘[a] statement of overriding considerations is required, and offers a proper basis for 

approving a project despite the existence of unmitigated environmental effects, only when the 

measures necessary to mitigate or avoid those effects have properly been found to be 

infeasible.’ ” (Uphold Our Heritage v. Town of Woodside (2007) 147 Cal.App.4th 587, 603.) 

NCRA argues that the statement of overriding considerations fails because the SEIR 

incorrectly characterized some of the project’s impacts as unavoidable when mitigation 

measures would reduce the impacts to insignificant. NCRA also argues the SEIR failed to 

identify a need and purpose of the Project and thus, the statement of overriding considerations 

could not properly weight the benefits and impacts of the Project. NCRA cites only to the record 

on the statement of overriding considerations.  

PMA also argues that the statement of overriding considerations is insufficient. (Although 

PMA did not include this issue in its petition, NCRA’s petition did raise this issue and the two 

cases are now consolidated.) PMA argues that the findings on the economic benefit of the 

Project are insufficient because there are competing expert opinions. (AR 100388-564; 103379-

387; 61939-80, 55645-70.) The City was allowed to pick between the expert opinions in making 

its findings. Here, there are two reports that support the City’s findings of economic benefit (AR 

100388-564, 61939-80), which are sufficient to show the City’s findings are supported by 

substantial evidence.  

Does substantial evidence support the City’s findings in the statement of overriding 

concerns?  
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10. General plan consistency  

Petitioners argue that the SEIR is not compliant with CEQA because the Project is 

inconsistent with portions of the General Plan. The Court’s discussion on consistency with the 

General Plan is provided below. If the Court ultimately concludes that the Project is not 

consistent with the General Plan it will consider whether there was a CEQA violation.  

11. Other arguments were not properly raised.  

“An EIR is presumed adequate (Pub. Resources Code, § 21167.3), and the plaintiff in 

a CEQA action has the burden of proving otherwise.” (South of Market Community Action 

Network v. City and County of San Francisco (2019) 33 Cal.App.5th 321, 329 (internal 

quotations omitted).)  

NCRA mentions that the SEIR failed to adequately address the Project’s impact on “fish 

and wildlife and their habitat, wildfire safety, transportation impacts including vehicle miles 

traveled, air pollution, water pollution, greenhouse gas emissions and result global warming and 

associated sea level rise, aesthetic impacts, cultural resource impacts, and urban infrastructural 

demands including for schools, police, fire and other emergency services, public recreation and 

public transportation.” (NCRA’s brief 24:5-9.) NCRA did not provide further discussion or 

citations to the record for issues dealing with impacts on transportation, air pollution, 

greenhouse gas emissions and resulting global warming, aesthetic, urban infrastructure 

demands, public recreation and public transportation. NCRA argues that the Project is 

inconsistent with the San Francisco Bay Regional Water Quality Control Board’s Basin Plan, but 

provides no further discussion on this point. (NCRA’s Brief 22:7-9.) PMA suggests without 

sufficient briefing that the Project is not consistent with the Reuse Plan.  In addition, the parties 

do not sufficiently discuss traffic concerns.  

As to these issues, the Court is inclined to find that NCRA has not provided sufficient 

citations to the record or appropriate legal analysis of the issues and thus, the Court need not 

consider these issues. 

If the parties disagree and believe that any of these issue have been properly briefed 

they should raise the issue at the hearing.  

III. PLANNING AND ZONING LAW 

 While consistency with the local General Plan is considered in CEQA analysis, 

Petitioners also claim that the city violated the state Planning and Zoning Law by approving a 

project that is not consistent with the General Plan and by adopting General Plan amendments 

that render the General Plan internally inconsistent.  

A. Standard of Review 

As to the planning and zoning law claims, “[t]he adoption or amendment of a general 

plan is a legislative act. (Gov. Code, § 65301.5.) A legislative act is presumed valid, and a city 

need not make explicit findings to support its action. [Citations.]…  Judicial review of a legislative 
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act under Code of Civil Procedure section 1085 is limited to determining whether the public 

agency's action was arbitrary, capricious, entirely without evidentiary support, or procedurally 

unfair. [Citations.] A court therefore cannot disturb a general plan based on violation of the 

internal consistency and correlation requirements unless, based on the evidence before the city 

council, a reasonable person could not conclude that the plan is internally consistent or 

correlative. [Citation.]” (Federation of Hillside & Canyon Assns. v. City of Los Angeles (2004) 

126 Cal.App.4th 1180, 1195.) 

B. Consistency with General Plan 

“[A] city's land use decisions must be consistent with the policies expressed in the 

general plan. [Citation.] ‘ “[T]he propriety of virtually any local decision affecting land use and 

development depends upon consistency with the applicable general plan and its elements.” 

[Citation.]’ [Citation.]” (Friends of Lagoon Valley v. City of Vacaville (2007) 154 Cal.App.4th 807, 

815; see also Gov. Code Section 65300.5.) 

“The rule of general plan consistency is that the project must at least be compatible 

with the objectives and policies of the general plan. [Citations.]…  ‘ [A] finding of consistency 

requires only that the proposed project be “compatible with the objectives, policies, general land 

uses, and programs specified in” the applicable plan. [Citation.] The courts have interpreted this 

provision as requiring that a project be “ ‘in agreement or harmony with’ ” the terms of the 

applicable plan, not in rigid conformity with every detail thereof.’ [Citation.]” (Naraghi Lakes 

Neighborhood Preservation Assn. v. City of Modesto (2016) 1 Cal.App.5th 9, 17-18.)  

The City found that the Project was consistent with the General Plan, when the General 

Plan Amendments were taken into account. (AR 117.) The City found the Project would promote 

a number of General Plan polices. (AR 116-117.) The General Plan also contemplates 

development at Point Molate. Policy LU4.E is the Point Molate Redevelopment Plan. That policy 

is “Continue to pursue redevelopment of the ex-Point Molate Fuel Station the ex-Red Rock 

Marina Terminal #4 and improve conditions at the San Pablo Yacht Harbor. Identify and 

incorporate opportunities for public open space and recreational facilities. Integrate previous 

planning efforts including the Point Molate Reuse Plan and San Pablo Peninsula Open Space 

Study. (AR 99737.) 

Petitioners argue that the Project is not consistent with several policies in the General 

Plan. Land Use goal LU-1, generally provides that urban growth should be directed to high-

density, transit oriented, infill development in the urban core areas, which use existing public 

transportation and infrastructure. The Project is not in the urban core, nor is it public transit-

oriented. The City found, however, that the Project was consistent with LU 1 because it would 

provide “improvements that connects the Point Molate area with the rest of the City and 

develops the Project Site with vibrant, mixed-use development and amenities such as retail, 

community facilities, parks and open space areas.” (AR 116; see also AR 16888.)  

Petitioners argue that the Project violates policy LU-2 to create “safe” neighborhoods. 

The City found, however, that the Project would create “a healthy and viable neighborhood that 
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provides safe places for people of all ages, ethnicities and abilities to live and play.” (AR 116; 

see also AR 16888-89.)  

Petitioners argue that the Project violates policy LU 2.4 to locate community facilities 

near residents in order to make use of existing public infrastructure. The draft SEIR found the 

Project was consistent with this policy because the Project would improve the waterfront park 

and new sections of the Bay Trail and it would create new hillside trails and upgrade existing 

infrastructure and construct new infrastructure for its proposed neighborhoods. (AR 16889.)  

Petitioners argue that the Project violates policy LU 4 to protect and preserve natural 

resources. The City found the Project complied with this policy “by encouraging the sensitive 

integration of built and natural environment and Project Site topography to develop a high 

quality experience.” (AR 116.) This issue is also discussed in the internal consistency section.  

Petitioners argue that the Project violates policy 4.2 to “preserve open space along the 

shoreline”. The draft SEIR found the Project was consistent with this policy because it would 

keep 70 percent of the Project site as open space, mostly in the hillside areas and “would 

enhance and enlarge a shoreline park and construct a portion of the Bay Trail.” (AR 16891.) 

Petitioners argue the Project violates policy LU 5.2 to develop San Pablo Peninsula “as a 

regional recreation destination”. That policy also states that “[d]isturbed sites such as the 

Winehaven complex at Point Molate and the Terminal 4 site at Point San Pablo will be 

remediated and redeveloped into mixed-use activity centers to serve a broad range of visitors 

and provide long-term revenue to the City.” (AR 13849-50.) The draft SEIR found that the 

Project was consistent with this policy because it would remediate and redevelop the area. In 

addition, the Project includes a waterfront park and trails in the hillside open space. (AR 16892.)  

Finally, Petitioners argue the Project violates policy LU 6: locate development “near 

transit” (AR 13850), yet no direct transit service is currently provided to the Project site. The City 

found that the project was consistent with other portions of LU 6. (AR 116.)  

Is the Project in agreement or harmony with the General Plan?  

C. Internal Consistency of General Plan 

 A General Plan must be internally consistent.  (Gov’t Code, § 65300.5.)  Typically, 

however, a General Plan will contain competing goals, e.g., both developing more housing and 

preserving open space.  The plan is internally inconsistent only if “one required element 

impedes or frustrates another element or when one part of an element contradicts another part 

of the same element.” (S. Orange County Wastewater Auth. v. City of Dana Point (2011)196 

Cal.App.4th 1604, 1609.) 

The City found that the amendments to the General Plan were internally consistent with 

the General Plan. (AR 117-118.) PMA focuses on Policies LU 4.2 and LU 4.3 and argues that 

the Project, including the amendments to the General Plan, are not consistent with these 
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policies because these policies do not provide clear guidance requiring protection of open space 

and habitat and biological resources. 

Policy LU 4.2 is to “Preserve open space areas along the shoreline creeks and in the 

hills to protect natural habitat. Maintain the integrity of hillsides creeks and wetlands. Protect 

existing open space agricultural lands and parks.” (AR 99733.)  

How should the Court interpret the requirement of protecting open space? Should it be 

read as a prohibition on all development in open space areas?  

Policy LU 4.3 is to protect habitat and biological resources and lists several types of 

areas that should be protected. (AR 99734.) The policy also states that “At a minimum require 

mitigation of impacts to sensitive species ensuring that a project does not contribute to the 

decline of the affected species populations in the region. Identify mitigations in coordination with 

the US Fish and Wildlife service the California Department of Fish and Game and other 

regulatory agencies.” (AR 99734.)  

Does the mitigation option included in Policy LU 4.3 provide flexibility in how the City 

follows this policy? 

IV. Constitutional Claims 

NCRA argues that the City’s decision to enter into an agreement with Winehaven and its 

predecessors violates the California Constitution because the City is giving up its decision 

making authority. NCRA did not provide much support for this argument beyond two citations in 

the record until the reply.  In addition, development agreements are generally permissible. (See, 

Santa Margarita Area Residents Together v. San Luis Obispo County Bd. of Supervisors (2000) 

84 Cal.App.4th 221, 232.)  

NCRA also argues that the amended judgment in the federal case violates CEQA. The 

amended judgment was entered on November 21, 2019. (AR 99196-215.) Respondents argue 

that NCRA cannot challenge the federal judgment in this court.  

The Court is inclined to agree with Respondents, but would like the parties address 

whether NCRA can challenge the terms of the federal judgment in this litigation.  

V. Violation of the Public Trust Doctrine 

Under the Public trust doctrine, the state holds submerged tidelands in trust for the 

benefit of the public, to be used only for trust-related purposes.  (State ex rel. State Lands 

Comm. v. Sup. Ct. (1995) 11 Cal.4th 50, 63.)  Where actions affect the trust, the governing 

agencies must determine whether the proposed use of land is consistent with trust purposes 

and make findings to that effect.  (San Francisco Baykeeper, Inc. v. State Lands Commission 

(2015) 242 Cal.Ap.4th 202.)  Agencies retain discretion, however, to approve uses for non-trust 

purposes, if trust resources are preserved to the extent feasible.  (National Audubon Society v. 

Sup. Ct. (1983) 33 Cal.3d 419, 446-447.)   
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The Court’s review is whether the City’s ruling “was arbitrary, capricious, or entirely 

lacking in evidentiary support, or whether it failed to follow appropriate procedures. [Citation.]” 

(World Business Academy v. State Lands Com. (2018) 24 Cal.App.5th 476, 509.) “Generally, an 

agency's regulatory approval is reviewed for abuse of discretion, which is established if the 

agency failed to comply with required procedures or made findings that are not supported by 

substantial evidence. [Citation.]” (San Francisco Baykeeper, Inc. v. State Lands Com., 

supra,  29 Cal.App.5th at 576.) “ ‘As a general matter, an “administrative action is quasi-

legislative” when the “administrative agency is creating a new rule for future application … .” 

[Citations.] [¶] By contrast, an “administrative action is … quasi-adjudicative” when the 

“administrative agency … is applying an existing rule to existing facts.” [Citations.]’ [Citation.]” 

(Ibid.)  

At Point Molate, 143 acres of “land” consists of the bay bottom below the mean high tide 

line.  The Project will not build in or otherwise develop those areas.  Uses that are contemplated 

include water-oriented recreation, which would be public.  Petitioner’s theory here (PMA) is that 

the Project will include “boating, kayaking, and fishing, as well as barges, water taxis, water 

shuttles, and potential ferry service to an existing pier extending out into the tidal waters in the 

vicinity of the eelgrass beds.”  (PMA brief, at 37.)  PMA argues that the City failed to make any 

finding on the issues.   NCRA argues that the on-shore activities and development will have 

indirect, but significant, effects on the eelgrass beds.  They argue that as sea levels rise, 

eelgrass will migrate upslope into the areas where project development takes place. 

PMA and NCRA both contend that the City’s CEQA findings do not adequately substitute 

for public trust findings, which must be separate.   As cited by NCRA, although CEQA 

compliance “may assist an agency in complying with its duties under the public trust 

doctrine…[,] CEQA review of a project does not necessarily or automatically satisfy the agency’s 

affirmative duties to take the trust into account and protect public trust uses whenever feasible.”  

(San Francisco Baykeeper v. State Lands Comm., supra, 29 Cal.App.5th at 571.)  Thus, there is 

nothing inherently wrong with the City relying on CEQA documentation to make the necessary 

decision, the issue is whether the documentation provides adequate information and the 

findings were made. 

Did Petitioners exhaust their administrative remedies as to the following claims: (1) the 

City was required to make independent public trust findings and (2) claims regarding Bay water 

quality and the eelgrass beds?  

Given the decision in San Francisco Baykeeper, is the standard of review here 

substantial evidence?  

Is there substantial evidence to support the City’s findings that the Project’s possible 

impacts on matters covered by the public trust?  

 

 


